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The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 3 and 42-43 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. Claim 3 is an improper use of means plus 
function as the term program instruction means refers to code in the specification. A 
means plus function formulation is construed as the structure disclosed in the 
specification. For a program instruction, means, the corresponding elements is a 
computer code, which is not structure. Hence, the scope of the claim cannot be 
determined. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 2-3, 39, 41 , and 43 are rejected under 35 U.S.C. 102(b) as being 
anticipated by the Akerstedt et al abstract entitled "The three performance model of 
alertness.... Akerstedt et al teaches a computer implemented method, system, and 
program to predict performance of tasks, or cognitive performance, cognitive 
throughput, which is at least a measure of cognitive performance, where the cognitive 
throughput is determined from a model of circadian rhythm, C, and a parameter H, 
which is determined from sleep/wake data and represents a cognitive level. Since the 
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method is performed on a computer, the structure corresponding to the means for 
determining is a microprocessor. Claims 39, 41 , and 43 are rejected in that Akerstedt 
divides the data into two epochs, i.e. sleep time and wake time, and calculates 
alertness/performance for each period. 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 37 and 38 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Akerstedt. The examiner notes that the sleep/wake data in Akerstedt could be 
obtained from any known source of sleep and wake data. The examiner takes official 
notice that actigraphs and polysomnography are both known sources of sleep/wake 
data. Hence, it would have been obvious to modify Akerstedt to use these 
measurement devices, as they are merely the use of known devices for the purposes of 
Akerstedt. 

Claims 1, 35, and 44 are allowable. 

Claims 40 and 42 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 
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Claims 1 , 40, 42, and 44 define over the art in that none of the art uses the model 
of circadian rhythm with two sinusoids, one for 24horus and one for 12 hours, as 
claimed. 

Claim 35 defines over the art in that none of the art determines a cognitive 
performance from both the sleep/wake function and circadian rhythm, using the claimed 
formulas. 

Applicant's arguments filed 6/8/2009 have been fully considered but they are not 
persuasive. 

Applicant has argued that the structure of Akerstedt is not equivalent to the 
claimed means for determining because it does not perform the same steps. This 
argument goes to the function, not the structure, of the means plus function. The 
structure corresponding to applicant's means for determining is a microprocessor that 
determines cognitive performance from sleep wake data. The structure disclosed in 
Akerstedt is a microprocessor that determines cognitive performance form sleep/wake 
data. As such, the reference meets the claim language. Applicant should change the 
functional statement to define over Akerstedt. 

As to claim 3, as noted above, the claim is not a proper means plus function and 
therefore, not entitled to the provisions of the sixth paragraph of 35 USC 1 12. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ROBERT L. NASSER whose telephone number is 
(571 )272-4731 . The examiner can normally be reached on m-f 9-5. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor II can be reached on 571 272-4730. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Robert L. Nasser Jr/ 
Primary Examiner 
Art Unit 3735 

RLN 

September 23, 2009 



